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I. INTRODUCTION

January 1, 2013 ushered in a new law and new administrative rules
governing appeals from decisions of and complaints made to Hawaii’s
Office of Information Practices (“OIP”). This article provides a detailed
explanation of the new law and rules, including the legislative history
concerning agencies’ right to appeal from OIP’s decisions regarding
Hawaii’s open records and open meetings laws. As the Legislature
originally intended, the new law and rules enable OIP to continue providing
a free and relatively simple dispute resolution process as an alternative to
judicial action or contested case proceedings.

By way of background, twenty-five years earlier in 1988, Hawai‘i
became the first state to establish a centralized office to provide uniform
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legal interpretation of and training on the state’s open records law, the
Uniform Information Practices Act (Modified) (“UIPA™).> In 1998, OIP
was given the additional responsibility of administering the state’s
“Sunshine Law,” or open meetings law.’ Despite being administered by the
same agency and oftentimes being involved in the same cases, each of these
open government laws had different provisions for appeal of an OIP
decision, and judicial interpretations of these laws resulted in consequences
that were inconsistent with the original legislative intent behind the open
government laws.

When the Sunshine Law was enacted in 1975,* OIP did not exist, nor was
any agency charged with accepting Sunshine Law complaints from the
general public,” and thus the law was written to allow “any person™ to sue
for judicial enforcement.” When OIP was created in 1988 to implement and
interpret the UIPA, the UIPA provided only for judicial appeal of an OIP
decision by “a person aggrieved by a denial of access to a government
record”® and contained no right for agencies to appeal an OIP decision.’

When OIP was given the additional responsibility of administering the
Sunshine Law in 1998, that law’s existing provision allowing “any person”

2 See 1 STATE OF HAwAIL, REPORT OF THE GOVERNOR’S COMMITTEE ON PUBLIC RECORDS
AND PRIVACY 39, 42 (1987) (discussing the optional provision creating an Office of
Information Practices found in the Uniform Information Practices Code approved by the
National Conference of Commissioners on Uniform State Laws, and noting that no state had
yet adopted the Uniform Information Practices Code). Notably, although the federal
Freedom of Information Act (“FOIA”) was enacted in 1966, it was not until 1978 that the
Office of Information Law and Policy, later renamed the Office of Information Policy
(“federal OIP”), was established within the Justice Department to oversee agency
compliance with FOIA, and it was not until 2007 that a federal FOIA ombudsman was
created within the National Archives and Records Administration to mediate and facilitate
FOIA disputes and review FOIA compliance and policy. See Mark H. Grunewald, Freedom
of Information Act Dispute Resolution, 40 ADMIN. L. REv. 1, 46-50 (1988); Melissa
Davenport & Margaret B. Kwoka, Good but Not Great: Improving Access to Public
Records Under the D.C. Freedom of Information Act, 13 D.C. L. REv. 359, 373 (2010).

3 Haw. REV. STAT. § 92-1.5 (2012). See also Sunshine Law, STATE OF HAWAI OFFICE
OF INFO. PRACTICES, http://oip.hawaii.gov/laws-rules-opinions/sunshine-law/ (last visited
Sept. 29, 2013).

4 Act of June 2, 1975, No. 166, 1975 Haw. Sess. Laws 364 (codified at HAw. REv.
STAT. §§ 92-1 to -13 (2012)).

5 See Act of June 9, 1988, No. 262, § -41, 1988 Haw. Sess. Laws 474 (codified at HAw.
REV. STAT. § 92-1.5 (2012)) (creating OIP and providing that OIP shall receive complaints
from the public).

HAw. REV. STAT. § 92-12(c) (2012).

1d.

Id. § 92F-15(a).

See Act of June 9, 1988, No. 262, 1988 Haw. Sess. Laws 474 (codified at HAw. REV.
STAT. § 92-1.5 (2012)).

© ® 9 o
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to go to court to resolve a Sunshine Law dispute was left untouched.'
Despite clear legislative intent that OIP decisions mandating the disclosure
of records under the UIPA could not be appealed by agencies,'' Hawaii’s
courts, in 2009, allowed an appeal of a UIPA decision by the County of
Kaua‘i.'”” Finding a “plainly irreconcilable conflict””’ between the two
laws, the Intermediate Court of Appeals interpreted them to give effect to
the “plain language” of the Sunshine Law allowing “any person,” including
an agency, to appeal the UIPA decision.'*

By disregarding the Legislature’s deliberate omission of an agency
appeals process under the UIPA and allowing an agency to judicially
challenge OIP’s determination," the practical effect of the 2009 appellate
decision was to eliminate OIP’s authority as the last word when mandating
an agency’s release of records. Rather than enforcing the UIPA’s intent to
prevent appeals by agencies, the court’s decision essentially allowed agency
appeals based on the appellate provisions for a different statute that is
implicated by the contested government record. As a result, depending on
the type of government record withheld by an agency, appellate jurisdiction
could conceivably be rationalized under the Sunshine Law, procurement
law,'® land use or planning law,'” declaratory judgment law,'® or any
number of laws that allow for judicial review of an agency’s action. Rather
than test the limits of this judicial interpretation and risk being embroiled in
further time-consuming and expensive appeals, OIP began issuing only
“advisory” opinions for the three years following the 2009 court decision
and avoided issuing mandates that could be challenged by agencies."”

10" See Act 137, S.B. 2983, 19th Leg., Reg. Sess. (Haw. 1998) (amending the Sunshine
Law to give OIP the responsibility of administering the Sunshine Law, but not amending the
provision allowing “any person” to resolve disputes in court).

" E.g.,S.REP. No. 17, 15th Leg., Reg. Sess. (1989) (Conference Comm.), reprinted in
1989 HAW. SEN. J. 763, 764 (“Your Committee wishes to emphasize that while a person
has a right to bring a civil action in circuit court to appeal a denial of access to a government
record, a government agency dissatisfied with an administrative ruling by the OIP does not
have the right to bring an action in circuit court to contest the OIP ruling. The legislative
intent for expediency and uniformity in providing access to government records would be
frustrated by agencies suing each other.”).

12 Cnty. of Kaua‘i v. Office of Info. Practices, 120 Haw. 34, 43-44, 200 P.3d 403, 412-
13 (App. 2009), aff’d, No. 29059, 2009 Haw. LEXIS 264 (Oct. 26, 2009) [hereinafter Cnty.
of Kaua 1].

" Id. at 43,200 P.3d at 412.

" Id. at 43-44,200 P.3d at 412-13.

P .

' E.g., HAW. REV. STAT. § 103D-711(a)-(c) (2012).

7 E.g., id. § 205-6(e).

" Eg.,id §632-1.

Press Release, State of Hawaii Office of Info. Practices, The Raw Truth (July 19,
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In an effort to clear the confusion created by the 2009 case and to avoid
further litigation over jurisdictional issues, OIP sought legislative
clarification of agencies’ appeal rights regarding OIP decisions during the
2012 legislative session.”*  OIP’s proposal, Senate Bill 2858, was
introduced as a measure supported by Governor Neil Abercrombie and his
administration,” and was signed into law as Act 176.”* While some
opponents have criticized the bill for not simply stating that agencies cannot
appeal an OIP decision,” as was originally intended by the UIPA, the stark
reality is that clear legislative intent to the contrary did not prevent the
courts from allowing judicial review of OIP’s actions in 2009 and was not
likely to prevent court review again in the future. Moreover, disallowing
appeals under the UIPA while allowing appeals under the Sunshine Law, as
some critics had urged,* would not result in a uniform appellate process
and would create much confusion when both laws are implicated in the
same case. Further, OIP realized that given the desire for checks and
balances within our democracy, the bill’s opponents’ attempt to grant
absolute power to OIP would undoubtedly have been counterbalanced by
the Legislature with complicated procedural safeguards, which would have
destroyed OIP’s ability to provide the free and relatively simple dispute
resolution process the Legislature intended it to provide® as an alternative
to judicial action or contested case proceedings. Finally, the bill’s

2011), available at http://oip.hawaii.gov/whats-new/whats-new-press-release-july-19-2011-
the-raw-truth/ [hereinafter Press Release, The Raw Truth].

2 See OIP’s Justification Sheet attached to its original proposed Bill, S.B. 2858, 26th
Leg., Reg. Sess. (Haw. 2012), available at http://www.capitol.hawaii.gov/session2012/
Bills/SB2858 .pdf [hereinafter Justification Sheet].

2l See, e.g., Beverly Keever, Freedom of Information At Stake in Legislature, CIVIL
BEAT (Apr. 26, 2012), http://www.civilbeat.com/posts/2012/04/26/15662-freedom-of-
information-at-stake-in-legislature/.

2 Act of June 28, 2012, No. 176, 2012 Haw. Sess. Laws 615 (codified at HAW. REv.
STAT. §§ 92 to 92F (2012)).

B See Keever, supra note 21.

2
1d.

2 An appeal to OIP of a record access denial “shall not be a contested case under

chapter 91 . . . .” HAw. REV. STAT. § 92F-42(1) (2012); see also H.R.REP. No. 1288, 15th

Leg., Reg. Sess. (1989) (Standing Comm.), reprinted in 1989 HAW. HOUSE J. 1319, 1319,
wherein the House Committee on Judiciary stated in part:
This provision is necessary to comply with the legislative intent behind Chapter 92F,
that review by [OIP] be expeditious, informal, and at no cost to the public. The review
is optional in nature and anyone aggrieved by a denial of access to a government
record, under either part II or III of Chapter 92F, may appeal immediately to court for
a full evidentiary hearing. An explicit statutory exemption from the contested case
will serve to avoid future challenges to the administrative procedures of the [OIP] for
failure to have contested case hearings.
1d.
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opponents failed to recognize that the government’s fiscal constraints made
it improbable that an increase in OIP’s power and duties would be
accompanied by an increase in the funding and personnel needed to
implement such changes.”® The likely end result of the opponents’ position
would have been that OIP would no longer be able to operate as a free,
informal, and timely alternative to court actions, as originally intended by
the Legislature.

Instead, the new law remains true to the UIPA provision exempting OIP
from Chapter 91 contested case procedures”’ and the UIPA’s original
legislative intent that OIP would be “a place where the public can get
assistance on records questions at no cost and within a reasonable amount
of time.”® The new law eliminates the problems described earlier and
provides a clear and simple process allowing agencies to timely seek
expedited judicial review of OIP’s decisions, without requiring either OIP
or the public to be unwilling parties to the appeal.

The new law also restores most of OIP’s authority by setting a high
standard of judicial review. This standard requires the courts to defer to
OIP’s decisions mandating disclosure of records under the UIPA unless
OIP’s factual and legal determinations are found to be “palpably
erroneous,” a deferential standard of review that was subsequently applied
by the Hawai‘i Supreme Court in a Sunshine Law decision.”” Moreover,
agencies can no longer simply ignore OIP’s decisions mandating disclosure,
as they must now timely appeal within thirty days or be unable to challenge
the decision if an enforcement action is filed by members of the public.’!
Thus, members of the public now have a faster and easier means to obtain
judicial enforcement where an agency ignores an OIP decision requiring the

% For example, in fiscal year 1995, OIP had fifteen approved positions, the highest
number of staff in its history. STATE OF HAWAII OFFICE OF INFO. PRACTICES, OIP ANNUAL
REPORT 2012 11 (2012), http://files.hawaii.gov/oip/reports/annualreport2012.pdf [hereinafter
OIP ANNUAL REPORT 2012]. In 1998, its work doubled when administration of the state’s
Sunshine Law, Part I of HRS Chapter 92, was transferred to OIP from the Department of the
Attorney General. See supra note 3 and accompanying text; infra note 43 and
accompanying text. Nevertheless, the number of OIP’s approved positions in fiscal years
1998-2003 was reduced to eight, then to seven in fiscal years 2004-2006, and has been at 7.5
since fiscal year 2007. OIP ANNUAL REPORT 2012, supra. When adjusted for inflation,
OIP’s total budget allocation was reduced from a high of $1,292,530 in fiscal year 1994 to
$803,635 in fiscal year 1998 and $382,282 in fiscal year 2012. 7d.

2 HAw. REV. STAT. § 92F-42(1).

2 H.R.REP. No. 112-88, 14th Leg., Reg. Sess. (1988) (Conference Comm.), reprinted in
1988 HAW. HOUSE J. 817, 818.

¥ Haw. REV. STAT. § 92F-43(c) (2012).

30 Kanahele v. Maui Cnty. Council, 130 Haw. 228, 244, 307 P.3d 1174, 1190 (2013).

3 HAw. REV. STAT. § 92F-43(a).
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disclosure of records. In addition, as prevailing parties, those members of
the public will be entitled under existing law to recover reasonable attorney
fees and costs.”> And for OIP, the new law enables the office to continue to
expeditiously and informally resolve open government disputes, while also
fulfilling its many responsibilities to provide training and advice to
government agencies and the general public.”

OIP’s new administrative rules regarding appeals to OIP are consistent
with the new law allowing agency appeals to the courts and retain the
informal nature of OIP proceedings. OIP’s rules went into effect on
December 31, 2012.%

This article will describe in greater detail the new agency appeals process
and OIP’s administrative rules. Part II explains the history of Hawaii’s
open government laws, the establishment of OIP, the original legislative
intent concerning agencies’ right to appeal under the UIPA, and the 2009
court case that led to the need for legislative clarification. Part III describes
the 2012 legislative solution and details the new laws’ provisions, while
Part IV explains the new rules regarding appeals to OIP. Part V concludes
the article.

II. HISTORY OF THE SUNSHINE LAW, UIPA, OIP, AND THE RIGHT TO
APPEAL AN OIP DECISION

Enacted in 1975, Hawaii’s Sunshine Law” governs the manner in which
all state and county boards®® must generally conduct their business at public

32 Id. § 92F-15(d).

3 As an example of its training and advisory duties, OIP responded to over 937 inquires
in fiscal year 2012, usually within the same day, under OIP’s “attorney of the day” service.
See Press Release, State of Hawaii Office of Info. Practices, OIP Reduces Case Backlog
(July 19, 2012), available at http://oip.hawaii.gov/whats-new/oip-reduces-case-backlog/.
OIP also provides various training materials and courses, Training Materials Index, STATE
OF HAWAIl OFFICE OF INFO. PRACTICES, http://oip.hawaii.gov/training/ (last visited Sept. 29,
2013), and conducted twenty-five workshops and training sessions in fiscal year 2012 to
educate people about Hawaii’s open government laws. OIP ANNUAL REPORT 2012, supra
note 26, at 46. Moreover, OIP is closely involved in Governor Neil Abercrombie’s efforts to
modernize the state’s aged technological resources and make government more open and
accessible, and is working with other agencies to post government data electronically at
data.hawaii.gov, a centralized state website. See Press Release, State of Hawaii Office of
Info. Practices, The State of Hawaii’s Plan to Modernize its Medieval Tech Systems (Jan. 8,
2013), http://oimt.hawaii.gov/the-state-of-hawaiis-plan-to-modernize-its-medieval-tech-
systems/.

3% Haw. CoDER. §§ 2-73-1 to -20 (LexisNexis 2013).

35 HAw. REV. STAT. §§ 92-1 to -13 (2012).

3% See id. § 92-2(1) (defining “Board” in the Sunshine Law as “any agency, board,
commission, authority, or committee of the State or its political subdivisions which is
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meetings and requires, with few exceptions:’’ public notice of meetings;”®
public access to the board’s discussions, deliberations, and decisions;” the
opportunity for public testimony;*" and written minutes of public
meetings.”' The intent of the law is to protect the people’s right to know
and to open up governmental processes to public scrutiny and participation
by requiring state and county boards to conduct their business as openly as
possible.*

When it was originally enacted, the Sunshine Law was administered by
the state Attorney General’s office.” OIP did not exist at that time, and it
was not until 1998 that administration of the Sunshine Law was transferred
to OIP.*

OIP was created in 1988,* with the enactment of the UIPA,* to ensure
public access to government records, while balancing the right to privacy
embodied in the Hawai‘i constitution.*’ The conference committee report
in 1988 described OIP as being:

intended to serve initially as the agency which will coordinate and ensure
implementation of the new records law. In the long run, however, the
Office is intended to provide a place where the public can get assistance on
records questions at no cost and within a reasonable amount of time.
Provisions have been made in the bill to assure that the Office does not

created by constitution, statute, rule, or executive order, to have supervision, control,
jurisdiction or advisory power over specific matters and which is required to conduct
meetings and to take official actions”); see also Office of Info. Practices, Sunshine Law
Application to Vision Teams and Neighborhood Board Members’ Attendance at Vision
Team Meetings, Op. Letter. No. 01-01, at *3 (Apr. 9, 2001), available at http://files.
hawaii.gov/oip/opinionletters/opinion%2001-01.pdf (concluding that neighborhood Vision
Teams are “boards” subject to the Sunshine Law).

37 See HAw. REV. STAT. § 92-5 (2012) (allowing closed meetings in special
circumstances); see also id. § 92-2.5 (authorizing eight “permitted interactions” that allow
discussions between board members outside of a meeting in specific circumstances).

¥ 1d §92-7.

¥ 1d §92-3.

.

4 1d. § 92-9.

2 1d. §92-1.

4 See Fair Notice of Meeting Agenda Required—Copies of Minutes Required, 30 Haw.
Op. Att’y. Gen. 85-2 (1985) (on file with the Hawai‘i Attorney General’s Library)
(demonstrating that in 1985, the Attorney General administered the Sunshine Law).

* Act of June 24, 1998, No. 137, 1998 Haw. Sess. Laws 514.

4 Openline July 1998, STATE OF HAWAIl OFFICE OF INFO. PRACTICES (July 1, 1998),
http://oip.hawaii.gov/newsletter/openline-july-1998/.

46 Haw. REV. STAT. § 92F-1 et. seq. (2012).

Y7 Id. § 92F-2; see also HAW. CONST. art. I, § 6 (“The right of the people to privacy is
recognized and shall not be infringed without the showing of a compelling state interest.
The legislature shall take affirmative steps to implement this right.”).
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become a roadblock to access by ensuring that a direct right of appeal to the
courts will exist at all times. The Office, therefore, will become an optional
avenue of recourse which will increasingly prove its value to the citizens of
this State as the law is implemented.*®

The UIPA originally did not provide a right for an agency to appeal, and
it only allowed members of the public to appeal directly to the courts when
an agency refused access to government records.” With respect to judicial

8 H.R.REp. No. 112-88, 14th Leg., Reg. Sess. (1988) (Conference Comm.), reprinted in
1988 HAW. HOUSE J. 817, 818-19. In addition:
The bill will provide clear recognition of both its primary goal of ensuring access to
government records and the constitutional right of privacy which must clearly be
considered in every appropriate case. The recognition of both factors is not intended
to diminish the vitality of either but is simply intended as full notice of the competing
consideration involved in these cases.
Id. at 817.

Before the UIPA’s enactment, there were obvious conflicts between different statutes
that had been written at different times for different purposes and without regard for each
other: HRS Chapter 92 had set forth a broad public right of access to records while HRS
Chapter 92E protected the privacy of individuals about whom information is kept and
allowed that information to be corrected. VOL. I REPORT OF THE GOVERNOR’S COMMITTEE
ON PUBLIC RECORDS AND PRIVACY 1-2 (Dec. 1987). At the recommendation of the
committee appointed by then Governor John Waihe‘e to review the existing law, solicit
public comments, review alternatives and report on its work, id. at 3, the Legislature enacted
the UIPA based on the model code, with modifications, recommended by the National
Conference of Commissioners on Uniform State Laws. H.R.REp. No. 112-88, 14th Leg.,
Reg. Sess. (1988) (Standing Comm.), reprinted in 1988 HAW. HOUSE J. 817, 817. As
enacted, the UIPA combined both the public records law and the privacy law into a new
chapter, HRS Chapter 92F, and created OIP to administer the new law.

4 See Act of June 9, 1988, No. 262, § 15, 1988 Haw. Sess. Laws 473, 477 (codified at
Haw. REV. STAT. § 92F-15 (2012)), which provides:

(a) A person aggrieved by a denial of access to a government record may bring an

action against the agency at any time to compel disclosure.

(b) In an action to compel disclosure the circuit court shall hear the matter de novo.

Opinions and rulings of the office of information practices shall be admissible. The

circuit court may examine the government record at issue, in camera, to assist in

determining whether it, or any part of it, may be withheld.

(c) The agency has the burden of proof to establish justification for nondisclosure.

(d) If the complainant prevails in an action brought under this section, the court shall

assess against the agency reasonable attorney’s fees and all other expenses reasonably

incurred in the litigation.

(e) The circuit court in the judicial circuit in which the request for the record is made,

where the requested record is maintained, or where the agency’s headquarters are

located shall have jurisdiction over an action brought under this section.

(f) Except as to cases the circuit court considers of greater importance, proceedings

before the court, as authorized by this section, and appeals therefrom, take precedence

on the docket over all cases and shall be assigned for hearing and trial or for argument

at the earliest practicable date and expedited in every way.
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enforcement, the conference committee report noted the following:

The bill will provide for immediate access to the courts when an agency
refuses to release records. Section -15 provides for a de novo hearing, in
camera review, attorneys fees and expenses, liberal venue provisions, and
expedited review by the courts, and places the burden of proof on the
agencies.

In this regard, the intent of the Legislature is that exhaustion of administrative
remedies shall not be required in any appeal of a refusal to disclose records.
Any internal or administrative appeals structure which is established would be
optional and an aggrieved party may proceed directly to court if the party
chooses to do so.

There is also a need to provide a remedy for those whose records are
inappropriately disclosed. While this bill does not address this issue, except
as to personal records, it is a subject for immediate attention at future
sessions.”

In 1989, the law was amended to add to Hawai‘i Revised Statutes
(“HRS”) section 92F-15(a), a two-year time period after agency denial for a
member of the public to bring an action against the agency.”’ When the law
was amended in 1989, the conference committee report noted as follows:

Your Committee wishes to emphasize that while a person has a right to bring
a civil action in circuit court to appeal a denial of access to a government
record, a government agency dissatisfied with an administrative ruling by the
OIP does not have the right to bring an action in circuit court to contest the
OIP ruling. The legislative intent for expediency and uniformity in providing
accessszto government records would be frustrated by agencies suing each
other.

Despite the lack of a statutory appeals process and the clear legislative
intent to prohibit agencies from challenging OIP’s decisions mandating the
disclosure of records, the courts allowed an agency to challenge such an
OIP opinion in County of Kaua'i v. Office of Information Practices.”® In
this first case brought directly against OIP to challenge a decision
mandating disclosure of records, Kaua‘i County sought to judicially
overturn an OIP decision requiring executive committee minutes to be

1d.

5% H.R.REP. No. 112-88, 14th Leg., Reg. Sess. (1988) (Conference Comm.), reprinted in
1988 HAW. HOUSE J. 817, 818.

S Act of June 7, 1989, No. 192, § 3, 1989 Haw. Sess. Laws 366, 367.

2 H.R.REP. No. 167, 15th Leg., Reg. Sess. (1989) (Conference Comm.), reprinted in
1989 HAW. HOUSE J. 843, 843.

3 120 Haw. 34, 43-44, 200 P.3d 403, 412-13 (App. 2009), aff’d, No. 29059, 2009 Haw.
LEXIS 264 (Oct. 26, 2009).



280 University of Hawai i Law Review / Vol. 36:271

disclosed under the UIPA.>*

The case arose from a Sunshine Law complaint brought following the
Kaua‘i County Council’s closed executive session meeting to discuss
allegedly unethical activity of the Kaua‘i Police Department.” In response,
OIP opined on April 14, 2005 that, except for a limited portion of the
discussion exempted by the attorney-client privilege, the matters considered
by the Council during its executive session did not meet the Sunshine
Law’s limited exceptions for convening closed meetings.”® The County
requested reconsideration of OIP’s decision and OIP’s director responded
that he was disinclined to reconsider. When the County made another
request to argue its position and provided OIP with materials upon the
condition that OIP make a “commitment of confidentiality” regarding them,
OIP explained in a letter, dated June 17, 2005, that it would not agree to the
condition in order to review the materials for reconsideration.”’

In the meantime, the complainant and another person made a request
under the UIPA to obtain copies of the board’s executive committee
minutes. On June 8§, 2005, OIP demanded that the County release the
executive session minutes to the requesters by the next day, but allowed the
County to withhold from disclosure a portion of one page that was
protected by the attorney-client privilege, pursuant to HRS section 92-5.

On June 17, 2005, the County filed a complaint for declaratory relief
against OIP in the circuit court, alleging that the court had jurisdiction
pursuant to HRS sections 92-12 (Sunshine Law), 92F-13 (UIPA), 603-21.5
(declaratory judgments), and 632-1 (declaratory judgments).”  OIP
unsuccessfully sought to first dismiss the complaint and then to obtain
summary judgment, arguing, among other things, that HRS section 92F-
15.5(b) did not give the County any right to appeal an OIP decision
mandating disclosure of a record and cited the UIPA’s legislative history.”
After the circuit court ordered the executive session minutes to be withheld
pursuant to the Sunshine Law’s exception for the attorney-client privilege,”'

> Id. at 38,200 P.3d at 407,

> Id. at 36,200 P.3d at 405.

%% Id. at 37-38, 200 P.3d at 406-07.

°7 Id. at 38,200 P.3d at 407.

8 Jd. The UIPA allows a closed meeting in order “[to] investigate proceedings
regarding criminal misconduct[.]” HAw. REV. STAT. § 92-5(a)(5) (2012).

% Cnty. of Kaua ‘i, 120 Haw. at 38, 200 P.3d at 407.

80 Jd. at 38-39, 200 P.3d at 407-08.

1 Jd. at 36, 200 P.3d at 405. The court specifically cited a statute that allows closed
meetings “[t]o consult with the board’s attorney on questions and issues pertaining to the
board’s powers, duties, privileges, immunities, and liabilities. . . .” HAW. REV. STAT. § 92-
5(a)(4) (2012).
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OIP appealed to the Intermediate Court of Appeals (“ICA”).%

On appeal to the ICA, OIP again vigorously argued that the County had
no standing to contest OIP’s determination mandating disclosure of the
executive session minutes and was required by the UIPA to disclose the
record.” The ICA, however, rejected this argument. The ICA reasoned
that the UIPA and Sunshine Law should be interpreted in pari materia so as
to construe them with reference to each other, while favoring the more
specific law over a general statute covering the same subject matter in the
event of a plainly irreconcilable conflict between the laws.”* The ICA then
concluded that the “plain language” of the Sunshine Law granting “any
person,” including the County, the unrestricted right to bring suit in the
circuit court controlled over the more general UIPA, which did not address
agency appeal rights.”” Ultimately, the ICA held that the circuit court did
not err in requiring that the executive session minutes be kept from
disclosure because they were protected by the attorney-client privilege
under the Sunshine Law.*

The practical effect of the 2009 ICA decision was to make irrelevant the
UIPA’s deliberate omission of an agency’s right to appeal OIP’s decisions
and to eliminate OIP’s authority as the last word when mandating an
agency’s release of records. By ignoring the UIPA’s intentional omission
of an agency’s appeal right, the court essentially allowed agencies to appeal
based on the type of record that OIP was requiring agencies to disclose.
Because many UIPA cases typically seek the release of records created
under the Sunshine Law, the court’s reasoning in County of Kaua'i
conceivably could have analogously rationalized agency appeals when the
underlying record involved the interpretation of any number of laws
allowing for an appellate procedure, such as the procurement law®’ or land
use or planning law.®* Moreover, while the court did not reach these issues,
the declaratory judgment law® or the interpretation of the state or federal
Constitutions, provide even stronger bases for appellate review of UIPA
cases.

Thus, for the three years following the 2009 court decision, OIP issued
only advisory opinions and carefully avoided rendering determinations
mandating disclosure of records under the UIPA, to avoid becoming

2 Cnty. of Kaua ‘i, 120 Haw. at 35, 200 P.3d at 404.
8 Jd. at 43,200 P.3d at 412.

 Id

5 Jd. at 43-44,200 P.3d at 412-13.

% Jd. at 46,200 P.3d at 415.

7 E.g.,HAw. REV. STAT. § 103D-711 (2012).

8 Eg,id §205-6.

% Eg.,id §632-1.
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embroiled in another agency appeal that would have tied up OIP’s limited
resources, increased its case backlog, and potentially resulted in further
erosion of its authority through judicial rulings on the standard of review
and other appellate issues.”’ Finally, in 2012, OIP sought and succeeded in
obtaining legislative clarification of the agency appeals process and
restoration of most of its authority.”

III. THE 2012 LEGISLATIVE SOLUTION: S.B. 2858

This part will begin with a brief summary of S.B. 2858’s™ legislative
history before discussing in detail its major provisions.

A. Legislative History

Before the start of the 2012 legislative session, OIP worked hard to
develop a reasonably balanced appeals proposal, to obtain the support of
Governor Abercrombie and his administration, and to explain the proposal
to various agencies,” community organizations,” the general public,” and
legislators. OIP submitted its legislative proposal to the Governor in
September 2011; after review by the Attorney General’s office and the

70 See Press Release, The Raw Truth, supra note 19.

" See infira Part I11.

2 S.B. 2858, 26th Leg., Reg. Sess. (Haw. 2012).

 OIP provided drafts of its proposal to agencies in all branches of government,
including the Governor’s Office, Lieutenant Governor’s Office, Attorney General’s Office,
Department of Budget and Finance, Office of Information Management and Technology,
Hawai‘i Tourism Authority, Boards and Commissions Office, Judiciary, and the Mayors and
Councils of all four counties. Statements by Cheryl Kakazu Park, Director, Office of Info.
Practices.

™ OIP Director Cheryl Kakazu Park and staff attorney Jennifer Brooks explained OIP’s
legislative proposal at a meeting arranged on November 9, 2011, by Senator Les Ihara, Jr.,
with representatives of various community organizations, the media, and other agencies,
including the Campaign Spending Commission, State Ethics Commission, Common Cause,
League of Women Voters, Life of the Land, Americans for Democratic Action, Kanu
Hawaii, AARP, Voter Owned Hawaii, Phocused Hawaii, and the Sierra Club. Id.

5 From January through May 2012, OIP sent out eighteen What’s New press releases, e-
mails, and articles on its website to explain its legislative proposal and the progress of S.B.
2858 in the Legislature. See Posts Made in 2012, STATE OF HAWAIl OFFICE OF INFO.
PRACTICES, http://oip.hawaii.gov/2012/page/5/?cat=4 (last visited Oct. 2, 2013). OIP’s
director also participated in two radio interviews with Beth Ann Koslovich of Hawaii Public
Radio on February 23, 2012, and April 6, 2012, to discuss OIP’s legislative proposals. OIP
Interview on Hawaii Public Radio, STATE OF HAWAII OFFICE OF INFO. PRACTICES (Feb. 27,
2012), http://oip.hawaii.gov/whats-new/oip-interview-on-hawaii-public-radio/; HPR
Interview Regarding OIP’s Bills, STATE OF HAWAIl OFFICE OF INFO. PRACTICES (Apr. 10,
2012), http://oip.hawaii.gov/whats-new/hpr-interview-regarding-oips-bills/.
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Department of Budget and Finance and a meeting with the Governor and
his staff, OIP’s unamended proposal was approved by the Governor to be
included in his administration’s package.

The proposal was introduced in January 2012 as Senate Bill 2858, and
referred to the Senate Judiciary and Labor Committee (“JDL”) chaired by
Senator Clayton Hee.”” Following the JDL hearing and an amendment to
set a thirty day time limit for agency appeals, S.B. 2858, S.D. 1 was passed
by the Senate.”’

In the House, the bill was referred first to the Judiciary Committee
(“JUD”) chaired by Representative Gilbert Keith-Agaran, which amended
the bill to prohibit an agency challenge to an OIP decision if the agency
failed to timely appeal.”® The bill was then referred to the Finance
Committee (“FIN”) chaired by Representative Marcus Oshiro, which
inserted a July 1, 2030 effective date to ensure that it would go into
conference.” Following the House Committee hearings and amendments,
S.B. 2858, S.D. I, H.D. 2 was passed by the House of Representatives.*

The differences between the Senate and House drafts were ultimately
resolved in a conference committee chaired by Senator Hee for the Senate
and Representatives Keith-Agaran and Sharon Har as co-chairs for the
House."' The bill passed final reading of both the House and Senate on

6 S.B. 2858 Status Archive, HAWAI STATE LEGISLATURE, http://www.capitol.hawaii.
gov/Archives/measure_indiv_Archives.aspx?billtype=SB&billnumber=2858&year=2012
(last visited Oct. 2, 2013) [hereinafter S.B. 2858 Status Archive]. An identical bill was
introduced in the House of Representatives as House Bill 2596 and was first referred to the
House Judiciary Committee (“JUD”) chaired by Representative Gilbert Keith-Agaran, with a
subsequent referral to the Finance Committee (“FIN”) chaired by Representative Marcus
Oshiro. See H.B. 2956 Status Archive, HAWAIl STATE LEGISLATURE, http://www.capitol.
hawaii.gov/Archives/measure indiv_Archives.aspx?billtype=HB&billnumber=2596&year=
2012; H.B. 2596, 26th Leg., Reg. Sess. (Haw. 2012). After hearing H.B. 2596 on February
10, 2012, the House Judiciary Committee decided to defer further action on the bill in favor
of working with the Senate companion bill, S.B. 2858, which, at that point, had been
amended and unanimously reported out of the Senate Judiciary and Labor Committee on
February 7, 2012. OIP Bills Advancing, STATE OF HAWAIl OFFICE OF INFO. PRACTICES (Feb.
15, 2012), http://oip.hawaii.gov/whats-new/oip-bills-advancing/; OIP’s Bills’ Status, STATE
OF HAWAII OFFICE OF INFO. PRACTICES (Feb. 7, 2012), http://oip.hawaii.gov/whats-new/oips-
bills-status/.

7" See S. REP. NO. 2457, 26th Leg., Reg. Sess. (2012) (Standing Comm.), reprinted in
2012 HAW. SEN. J. 1319, 1319.

8 H.R.REP. No. 1216-12, 26th Leg., Reg. Sess. (2012) (Standing Comm.), reprinted in
2012 HAW. HOUSE J. 1404, 1404.

" H.R.REP. No. 1591-12, 26th Leg., Reg. Sess. (2012) (Standing Comm.), reprinted in
2012 HAW. HOUSE J. 1529, 1529.

%0 S.B.2858,S.D.1, H.D.2, 26th Leg., Reg. Sess. (Haw. 2012).

81 S. REP. No. 2457, 26th Leg., Reg. Sess. (2012) (Standing Comm.), reprinted in 2012
HAW. SEN. J. 1319, 1319.
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May 1, 2012.% It was signed by Governor Neil Abercrombie on June 28,
2012, as Act 176, SLH 2012, and went into effect on January 1, 2013.%

The final version of S.B. 2858* added a couple of important provisions,
but otherwise differed little in substance from the original proposal. The
major provisions of the final bill are briefly summarized below.

First, S.B. 2858 added a new section to Part IV of HRS Chapter 92F and
amended other parts of the UIPA and the Sunshine Law to create a uniform
process for an agency to obtain judicial review of OIP’s decisions, without
requiring OIP or a member of the public affected by OIP’s decision to
participate as parties in an appeal by an agency, unless they wish to exercise
their right to intervene.*

Second, S.B. 2858 applied a “palpably erroneous” standard of judicial
review in agency appeals and clarified that de novo review of an OIP
opinion only applies where a requester appeals to the court after OIP
upholds the agency’s denial of access.® In other actions under the
Sunshine Law or UIPA, OIP’s opinions are admissible and are precedential,
unless determined to be “palpably erroneous.”’

Third, S.B. 2858 limited the record on appeal to what was presented to
OIP, except in “extraordinary circumstances.”*

Fourth, S.B. 2858 required an agency to appeal within thirty days of the
date of the decision and if the agency fails to do so, prohibits the agency
from challenging an OIP decision requiring disclosure of records under the
UIPA.Y

Finally, S.B. 2858 added miscellaneous provisions for the purposes of
clarity.” These new provisions are discussed in detail as follows.

82 S.B. 2858 Status Archive, supra note 76.

¥ Act of June 28, 2012, No. 176, 2012 Haw. Sess. Laws 615 (codified at HAW. REV.
STAT. § 92 to 92F (2012)).

8 Unless specifically identified otherwise, “S.B. 2858 will refer to the final version of
the bill, S.B. 2858, S.D. 1, H.D. 2, C.D. 1, 26th Leg., Reg. Sess. (Haw. 2012). Full copies of
the bill in its various drafts are available at the legislative website. S.B. 2858 Status
Archive, supra note 76.

%5 Act of June 28, 2012, No. 176, 2012 Haw. Sess. Laws 615 (codified at HAW. REV.
STAT. § 92-92F (2012)).

8 Jd. §§ 4(b), 5(b).

8 1d.§ 1(c).

% 1d.

¥ 1d § 1(a).

% See, e.g., id. § 3(d) (“Opinions and rulings of the [OIP] shall be admissible in an
action brought under this part and shall be considered as precedent unless found to be
palpably erroneous.”).
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B. Discussion of S.B. 2858’s Provisions

1. Under the new law allowing an agency to seek judicial review of OIP’s
UIPA and Sunshine Law decisions, OIP and the requester may intervene,
but are not necessary parties to the appeal

By adding section 92F-43 to the HRS, S.B. 2858 granted agencies the
right to seek judicial review of an OIP decision made under the UIPA or
Sunshine Law, but specifically “provided that the office of information
practices and the person who requested the decision shall not be required to
participate in the proceeding . . . .”*' As explained in the Justification Sheet
prepared by OIP and attached to S.B. 2858 as introduced, “the proposed bill
seeks to create a uniform procedure applicable to both the UIPA and the
Sunshine Law that would strictly define and limit agencies’ right to appeal
OIP opinions without requiring OIP’s appearance in the appeal.””

The Justification Sheet also noted that “[t]his bill will not force members

%l Haw. REV. STAT. § 92F-43(b) (2012). The original bill stated, “provided that neither
the office of information practices nor the person who requested the decision shall be
required to participate in the proceeding[.]” S.B. 2858, 26th Leg., Reg. Sess. (Haw. 2012).

92 See Justification Sheet, supra note 20. Although the Report Title and Description on
the page preceding the Justification Sheet contains a disclaimer stating that “[t]he summary
description of legislation appearing on this page is for informational purposes only and is not
legislation or evidence of legislative intent,” the Justification Sheet itself, written on
different pages, is a separate document. /d. In the case of S.B. 2858, the Justification Sheet
should be considered especially strong evidence of legislative intent because the final
version of the bill did not delete major provisions or substantively alter the original proposal,
and instead added a couple of key provisions. Compare the original bill, S.B. 2858, 26th
Leg., Reg. Sess. (Haw. 2012), with the final bill, S.B. 2858, S.D.1, H.D.2, C.D.1, 26th Leg.,
Reg. Sess. (Haw. 2012). Moreover, since the original bill and Justification Sheet were
prepared by OIP, OIP’s legislative testimony and website articles concerning S.B. 2858
should be accorded persuasive weight and credibility in determining legislative intent. See
2A NORMAN J. SINGER & J.D. SHAMBIE SINGER, SUTHERLAND STATUTORY CONSTRUCTION
§ 48:5 (7th ed. 2007) (noting that messages from the executive or members of the executive
branch to the legislature urging passage of certain legislation may be used as an aid to
statutory interpretation); see also id. § 48:12 (stating that “[clommentaries of persons
intimately involved with drafting of legislation are entitled to weight in interpretation of a
statute[,]” particularly where the drafter's views were “clearly and prominently
communicated to the legislature when the bill was being considered for enactment . . . .”).
Finally, great weight and credence should be accorded to the comments on the final bill
made by the Senate and House Judiciary chairs in their respective chamber’s Journal, which
closely track each other’s comments, the information provided in S.B. 2858’s Justification
Sheet, and OIP’s testimony. See id. § 48:14 (stating that floor statements by the member in
charge of a standing committee that reported out a bill “may be taken as the opinion of the
committee about the meaning of the bill” and thus are generally accorded the “same weight
as formal committee reports”).
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of the public to go to court to defend an agency’s appeal of an OIP opinion.
Members of the public will remain entitled to de novo review when
challenging an opinion from OIP upholding an agency’s denial of access to
a record.” Elsewhere, the Justification Sheet noted that this bill would
give agencies the right to challenge an OIP opinion without requiring OIP’s
involvement in the appeal and stated as follows:

Just as a judge is not required to appear on appeal to defend his or her
decision, this bill will relieve OIP of the need to go to court to defend its prior
opinions. The proposed appeal process will not require either OIP or the
requester to participate in the judicial review proceeding. The deferential
review standard provided for, together with the general limitation of confining
the court’s review to the record before OIP, will allow a court to render its
decision essentially on the pleadings.”*

Although the bill requires agencies to give OIP and the requester notice
of the appeal and unambiguously grants them the right to intervene in an
agency appeal, agencies have not been made necessary parties to the
action.”” The Justification Sheet made clear that the appeal would be
“against the decision itself, rather than against either OIP or the member of
the public who originally requested the opinion.””® Therefore, an agency
cannot win its appeal simply by default if OIP or the requester fails to
appear in the action.”

Like the Justification Sheet’® and OIP’s testimony,99 both the Senate and
House Judiciary committee chairs agreed in their comments on the final bill
that the new law “does not require OIP or the person who requested the
decision to appear in court as parties to the appeal.”'”

% Justification Sheet, supra note 20.

.

% The new section 92F-43(b) states that:

The agency shall give notice of the complaint to the office of information practices and

the person who requested the decision for which the agency seeks judicial review by

serving a copy of the complaint on each . . .. The office of information practices or
the person who requested the decision may intervene in the proceeding.
Haw. REV. STAT. § 92F-43(b) (2012). With minor differences, the same language was found
in the original S.B. 2858. See S.B. 2858, 26th Leg., Reg. Sess. (Haw. 2012).

% Justification Sheet, supra note 20.

97 See A Bill for an Act Relating to Open Gov’t: Hearing on S.B. 2858 Before the H.
Comm. on Finance, 26th Leg., Reg. Sess. 3 (Haw. 2012) (testimony of Cheryl Kakazu Park,
Director, Office of Information Practices), available at http://www.capitol.hawaii.gov/
session2012/Testimony/SB2858 HD1 TESTIMONY FIN 03-30-12 3 .pdf  [hereinafter
Park Testimony].

% See Justification Sheet, supra note 20.

9 See Park Testimony, supra note 97, at 3.

190 H R.REP. No. 105-12, 26th Leg., Reg. Sess. (2012) (Conference Comm.), reprinted in
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Some opponents of the bill argued that the agencies should not be
granted the right to appeal because, when the Legislature adopted the
UIPA, it had intentionally omitted such a right, and the opponents sought to
reinforce the original legislative intent to make OIP’s UIPA decisions
absolutely unreviewable by the courts with respect to agency challenges.'"’
While agreeing that it was the original legislative intent to not allow agency
appeals, OIP did not agree that the opponents’ proposal would have a
realistic chance of succeeding without resulting in more adverse,
unintended consequences.'” OIP had already seen how its reliance on the
UIPA’s legislative intent could not prevent judicial appeals by agencies and
believed that it would be extremely unlikely that a total ban on appeals
would be upheld by the courts in all circumstances, including when
constitutional rights were being asserted or challenged.'” OIP also wanted
to ensure a uniform appellate process for OIP decisions, as UIPA cases may
also involve Sunshine Law issues, and OIP did not want appellate rights
and procedures to depend on which law was being invoked.'” More
importantly, OIP believed that the opponents’ proposal seeking absolute
power for OIP would have undoubtedly been counterbalanced by the
Legislature with severe limitations similar to judicial or contested case
procedures, > which would only serve to contradict the original design of
OIP to be “a place where the public can get assistance on records questions
at no cost and within a reasonable amount of time”'* and could have
resulted in the repeal of OIP’s express exemption from contested case
proceedings.'”’” Finally, OIP recognized that given the state’s severe fiscal

2012 HAW. HOUSE 1J., 823, 825 (written remarks of Rep. Gilbert S. C. Keith-Agaran,
House Judiciary Chair).

191 4 Bill for an Act Relating to Open Gov’t: Hearing on S.B. 2858 Before the H. Comm.
on Finance, 26th Leg., Gen. Sess. (Haw. 2012) (testimony submitted by Beverly Ann Deepe
Keever, Professor Emerita, University of Hawai‘i), available at http://www.capitol.
hawaii.gov/session2012/Testimony/SB2858 HD1 TESTIMONY FIN 03-30-12 3 .pdf.

12 See OIP’s Bills are Passed, STATE OF HAWAII OFFICE OF INFO. PRACTICES (May 1,
2012), https://oip.hawaii.gov/whats-new/oips-bills-are-passed/ [hereinafter OIP’s Bills are
Passed].

193 See id. See also supra Part 11 (discussing the ICA’s holding in Cnty. of Kaua ‘i, 120
Haw. 34, 200 P.3d 403 (App. 2009), aff’d, No. 29059, 2009 Haw. LEXIS 264 (Oct. 26,
2009)).

14 See A Bill for an Act Relating to Open Gov’t: Hearing on S.B. 2858 Before the H.
Comm. on Finance, 26th Leg., Reg. Sess. 3 (Haw. 2012) (testimony of Cheryl Kakazu Park,
Director, Office of Information Practices), available at http://www.capitol.hawaii.gov/
session2012/Testimony/SB2858 HD1 TESTIMONY_ FIN 03-30-12 3 .pdf.

195 See OIP’s Bills Are Passed, supra note 102.

106 H.R.REP. No. 112-88, 14th Leg., Reg. Sess. (1988) (Conference Comm.), reprinted in
1988 HAW. HOUSE J. 817, 818.

107 See Haw. REV. STAT. § 92F-42(1) (2012) (“any review by [OIP] shall not be a
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constraints, a significant expansion of OIP’s staffing and resources was
highly unlikely, so that the office would not be able to resolve disputes
expeditiously and effectively if required to operate under contested case
procedures while still performing its numerous other advisory and training
duties.'®

For OIP, having absolute power was less important than remaining a
“free, expeditious, and simple alternative body to the courts” that could
easily resolve disputes between the public and agencies without burdening
the parties or OIP with expensive and complicated contested case
proceedings.'” Thus, OIP was willing to recognize a new right to appeal
by agencies, in exchange for strict limitations on that right and a strong
standard of review requiring the courts’ deference to OIP’s factual and legal
determinations under the UIPA and Sunshine Law.

2. Palpably erroneous standard of judicial review applies to agency
appeals and de novo standard is limited to appeals by requesters

A highly deferential “palpably erroneous” standard of judicial review for
agency appeals is mandated in S.B. 2858.""" The new section 92F-43 states
unambiguously that “[t]he circuit court shall uphold a decision of the office
of information practices, unless the circuit court concludes that the decision
was palpably erroneous.”’'" The UIPA was also amended at HRS section
92F-15(b) to state that “[o]pinions and rulings of the office of information
practices shall be admissible and shall be considered as precedent unless
found to be palpably erroneous[.]”'"* Additionally, the Sunshine Law was
amended to state that “[o]pinions and rulings of the office of information
practices shall be admissible in an action brought under this part and shall
be considered as precedent unless found to be palpably erroneous.”"?

The Justification Sheet distinguished the palpably erroneous standard
applied by the ICA for review of OIP’s Sunshine Law decisions in Right fo

contested case under chapter 91 . ...”).
198 OIP’s Bills Are Passed, supra note 102.
19 1d.

1105 B. 2858, 26th Leg., Reg. Sess. (Haw. 2012).

"' HAw. REV. STAT. § 92F-43(c) (2012). The final bill substantively tracked the original
proposal, which provided that “[t]he circuit court shall uphold a decision of the office of
information practices unless it concludes that the decision was palpably erroneous.” S.B.
2858, 26th Leg., Reg. Sess. (Haw. 2012).

"2 Haw. REV. STAT. § 92F-15(b) (2012). The further proviso distinguishing the
“palpably erroneous” standard in agency appeals from the de novo standard applicable to
requesters’ appeals is discussed infra notes 120-124 and accompanying text.

13 1d.§ 92-12(d).
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Know Committee v. City Council'"* from the abuse of discretion standard
addressed in ‘Olelo v. Office of Information Practices'” by the Hawai‘i
Supreme Court in dicta.''® As the Justification Sheet explained, the
palpably erroneous standard requires:

deference to OIP’s statutory interpretations of provisions of the Sunshine Law
or UIPA, in addition to OIP’s factual determinations or mixed determinations
of fact and law, whereas the abuse of discretion standard would require
deference only as to factual or mixed factual and legal determinations. The
“palpably erroneous” standard will give greater clarity to the agencies and
members of the public who seek OIP’s opinion on how Sunshine Law or
UIPA provisions apply or are interpreted in particular situations, because the
OIP opinions thus obtained will carry greater precedential weight.''’

The Legislature ultimately adopted S.B. 2858 with its palpably erroneous
standard,'"® which requires the courts to defer to OIP’s legal, factual, and
mixed factual and legal determinations.

In contrast to the new agency’s right to appeal created by S.B. 2858,
previously existing law allows members of the public to directly appeal to
the court when an agency refuses to disclose a record'"” and requires that
“[i]n an action to compel disclosure, the circuit court shall hear the matter
de novo[.]”'* To avoid confusion as to the effect of the palpably erroneous
standard applicable to agency appeals under the new judicial review
process, S.B. 2858 clearly distinguished it from the de novo standard
applicable to requester’s appeals. As the Justification Sheet explained,

the bill would further clarify that de novo review only applies in a requester’s
(not an agency’s) appeal to court after an OIP decision upholding the
agency’s denial of access, and the de novo standard does not apply to other
OIP delcz:%sions that may be considered by the court in the course of that
appeal.

1

4 117 Haw. 1, 13, 175 P.3d 111, 123 (App. 2007).

15116 Haw. 337, 346, 173 P.3d 484, 493 (2007).

16 Justification Sheet, supra note 20.

"o

18 Act of June 28, 2012, No. 176, 2012 Haw. Sess. Laws 615 (codified at HAW. REV.
STAT. §§ 92 to 92F (2012)).

"9 Haw. REV. STAT. § 92F-27(a) (2012) (“An individual may bring a civil action against
an agency in a circuit court of the State whenever an agency fails to comply with any
provision of this part, and after appropriate administrative remedies under sections 92F-23,
92F-24, and 92F-25 have been exhausted.”). Sections 92F-23 to 92F-25 refer to the
procedures to gain access to and correct personal records, as distinguished from other
general public records. See id. §§ 92F-23 to -25.

120 Haw. REV. STAT. § 92F-15(b).

121 Justification Sheet, supra note 20. The final bill made grammatical, nonsubstantive
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Thus, the new law now clearly limits de novo review to “an action to
compel disclosure brought by an aggrieved person after the office of
information practices upheld the agency’s denial of access to the person as
provided in section 92F-15.5(b) . .. .”'?

Additionally, in considering the precedential value of OIP’s prior
opinions, a new subsection (b) in HRS section 92F-27 specifically requires
that OIP’s opinions and rulings “shall be admissible and shall be considered
as precedent unless found to be palpably erroneous . . . .”'> The new law
distinguishes OIP’s prior case precedents, which are subject to the palpably
erroneous standard, from the actual opinion or ruling challenged in an
appeal by a member of the public, which is subject to the de novo standard,
as the law further clarifies that “the opinion or ruling upholding the
agency’s denial of access to the aggrieved person shall be reviewed de
novo.”"**

During the legislative hearings, S.B. 2858 was opposed by
representatives of three of Hawaii’s four counties, who generally argued
that the bill gave OIP too much power and attacked the “palpably
erroneous” standard of review.'> Two Maui council members opposed the
bill, arguing that OIP is an Oahu-based State agency and not a court and
that “OIP’s opinion should not be given the weight provided by this
bill[]”'* as it “would have the effect of making the Sunshine Law even
more burdensome than it already is.”'*”” One Maui councilmember added

changes to this language. See Act of June 28, 2012, No. 176, 2012 Haw. Sess. Laws 615
(codified at HAW. REV. STAT. §§ 92-92F (2012)).

122 HaAw. REV. STAT. § 92F-15(b). Notably, the final language of S.B. 2858 was the same
as the original proposal, except that a proviso was added to eliminate an agency’s right to
challenge an OIP decision if the agency failed to appeal within the specified time period. Cf.
S.B. 2858, 26th Leg., Reg. Sess. (Haw. 2012).

12 Haw. REV. STAT. § 92F-27(b).

24

125 See A Bill for an Act Relating to Open Gov’t: Hearing on S.B. 2858 Before the H.
Comm. on Judiciary, 26th Leg., Reg. Sess. (Haw. 2012) (written statements of Danny A.
Mateo, Council Chair, City Council, County of Maui; Alfred B. Castillo, Jr., County
Attorney, Office of the County Attorney, County of Kauai; and Douglas S. Chin, Managing
Director, Office of the Mayor, City and County of Honolulu), available at http://
www.capitol.hawaii.gov/session2012/Testimony/SB2858 SD1 _TESTIMONY JUD 03-16-
12_.pdf. The County of Hawai‘i did not submit any testimony in support of or in opposition
to S.B. 2858.

126 4 Bill for an Act Relating to Open Gov’t: Hearing on S.B. 2858 Before the H. Comm.
on Judiciary, 26th Leg., Reg. Sess. (Haw. 2012) (written statement of Danny A. Mateo,
Council Chair, City Council, County of Maui; and concurring written statement of Joseph
Pontanilla, Vice Chair, City Council, County of Maui), available at http://www.capitol.
ha\lAQIaii.gov/sessionQO12/testim0ny/sb28587testimony - jdl_02-02-12.pdf.

7 Id.
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that the bill “would establish OIP as a ‘judge and jury’ . . . [with] the
authority to render opinions of law and to adjudicate challenges to these
opinions.”*® The Kaua‘i County Attorney opposed establishing OIP’s
opinions and rulings as precedent and contended that the palpably
erroneous standard is vague and potentially ambiguous in application.'”
Similarly, the Honolulu Mayor’s Office opposed the bill because it
allegedly

would give OIP’s opinion undue weight and deference in agency appeals. It
creates a new review standard whereby the Court would have to uphold an
OIP opinion unless the agency can demonstrate that it was “palpably
erroneous.” This is in contrast to the abuse of discretion standard that is used
to review actions of all other agencies as required under HRS section 91-

14().""

The Legislature, however, rejected these attempts to dilute the standard
of review and weaken OIP’s authority to determine issues regarding the
UIPA and Sunshine Law. In accord with the Justification Sheet and OIP’s
testimony, Representative Keith-Agaran, with similar comments by Senator
Hee, commented on the final bill as follows:

While the bill now gives agencies the right to judicially challenge OIP’s
decisions, it also sets a strong standard of review that would accord a
presumption of validity and require the courts’ deference to OIP’s factual and
legal determinations concerning the administration and interpretation of the
UIPA and Sunshine Law, unless such determinations are “palpably
erroneous” and result in a definite and firm conviction that a mistake has been
made. See, e.g., Right to Know Committee v. City Council, 117 Haw. 1, 175
P.3d 111 (2007); dio v. Hamada, 66 Haw. 401, 664 P.2d 727 (1983). The bill
further clarifies that the de novo standard of review referenced in HRS Sec.
92F-15(b) applies only to judicial appeals brought by the general public, and

128 4 Bill for an Act Relating to Open Gov’t: Hearing on S.B. 2858 Before the Sen.
Comm. on Judiciary and Labor, 26th Leg., Reg. Sess. (Haw. 2012) (written statement of
Riki Hokama, Member, City Council, County of Maui), available at http://www.
capitol.hawaii.gov/session2012/Testimony/SB2858 TESTIMONY JDL 02-02-
12_LATE.pdf.

129" 4 Bill for an Act Relating to Open Gov't: Hearing on S.B. 2858 Before the H. Comm.
on Judiciary, 26th Leg., Reg. Sess. (Haw. 2012) (written statement of Alfred B. Castillo, Jr.,
County Attorney, Office of the County Attorney, County of Kaua‘i), available at
http://www.capitol.hawaii.gov/session2012/Testimony/SB2858 SD1 TESTIMONY JUD
03-16-12_.pdf.

130 4 Bill for an Act Relating to Open Gov’t: Hearing on S.B. 2858 Before the Sen.
Comm. On Judiciary and Labor, 26th Leg., Reg. Sess. (Haw. 2012) (written statement of
Douglas S. Chin, Managing Director, Office of the Mayor, City and County of Honolulu),
available at http://www.capitol.hawaii.gov/session2012/testimony/sb2858 testimony jdI
02-02-12_late.pdf.
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that agencies’ appeals are instead subject to the higher “palpably erroneous”
standard. The bill does not affect the standard to be applied by the courts in
reviewing OIP decisions with respect to constitutional issues or other matters
beyond OIP’s sphere of expertise regarding the UIPA and Sunshine Law. "'

Thus, the plain language of the bill and its legislative intent firmly
establish that in agency appeals, the palpably erroneous standard of review
is to be applied to OIP’s legal, factual, and mixed factual and legal
determinations under the UIPA and Sunshine Law and that the challenged
OIP decision shall not be overturned unless there is a definite and firm
conviction that a mistake has been made. The same palpably erroneous
standard must also be applied to review OIP’s precedential decisions that
are not being directly appealed. The de novo standard of review is only
applicable to the OIP opinion being appealed in a court action brought by a
requester challenging an OIP opinion upholding the agency’s denial of
access to a record sought by that person. The new law does not address the
standard of review in cases not involving the UIPA or Sunshine Law, such
as constitutional issues, as they are beyond OIP’s jurisdiction.

In its first Sunshine Law ruling since 1993, the Hawai‘i Supreme Court
applied the palpably erroneous standard in its unanimous decision in
Kanahele v. Maui County Council,”** which was issued on August 8, 2013.
Although an OIP decision was not being directly challenged in Kanahele,
the court cited seven OIP opinions'** and viewed them under the palpably
erroneous standard found in the new law'” to determine whether the
Sunshine Law had been violated by the repeated continuances of public
hearings and by emails distributed by and between Maui

B3I H.R.REP. No. 105-12, 26th Leg., Reg. Sess. (2012) (Conference Comm.), reprinted in
2012 HAW. HOUSE J. 823, 824-25 (written remarks of Representative Gilbert Keith-
Agaran). Nearly identical comments, with minor non-substantive changes, were included in
the Senate Journal by Senator Clayton Hee. See 2012 HAW. SEN. J. 663-64 (comments of
Senator Clayton Hee on S.B. 2858, S.D. 1, H.D.2., C.D. 1).

132 Kaapu v. Aloha Tower Dev. Corp., 74 Haw. 365, 846 P.2d 882 (1993).

133 Kanahele v. Maui Cnty. Council, 130 Haw. 228, 307 P.3d 1174 (2013).

3% The court cited the following OIP formal opinions: Haw. OIP Op. Ltr. No. 01—06,
2001 WL 1876821, at *5 (Dec. 31, 2001); Haw. OIP Op. Ltr. No. 04—01, 2004 WL
232019, at *1 (Jan. 13, 2004); Haw. OIP Op. Ltr. No. 04—04, 2004 WL 409087, at *1 (Feb.
20, 2004); Haw. OIP Op. Ltr. No. 05-015, 2005 WL 2214087, at *2 (Aug. 4, 2005); Haw.
OIP Op. Ltr. No. 06-02, 2006 WL 1308299, at *1 (Apr. 28, 2006); Haw. OIP Op. Ltr. No.
06-05, 2006 WL 2103475, at *4 (Jul. 19, 2006); Haw. OIP Op. Ltr. No. 07-02, 2007 WL
550326, at *2 (Feb. 2, 2007). Kanahele, 130 Haw. at 246-58, 307 P.3d at 1192-1204. As
support for the palpably erroneous standard, the court also cited its decision in Gillan v.
Gov’t Emps. Ins. Co., 119 Haw. 109, 119, 194 P.3d 1071, 1081 (2008), and the ICA
Sunshine Law decision in Right to Know Comm. v. City Council, City & Cnty. of Honolulu,
117 Haw. 1, 13,175 P.3d 111, 123 (App. 2007). Id. at 244-45,307 P.3d at 1190-91.

135 Haw. REV. STAT. § 92-1.5 (2012).
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councilmembers.*® After recognizing that that OIP is the agency charged
with the responsibility of administering the Sunshine Law, the court went
on to state that OIP’s “opinions are entitled to deference so long as they are
consistent with the legislative intent of the statute and are not palpably
erroneous.””’  Ultimately, “based on the OIP’s construction of the
Sunshine Law as well as the legislative history of the statute,”*® the court
concluded that Sunshine Law had not been violated by the repeated
continuances of meetings.””” Consistent with OIP’s opinions cited in the
Kanahele decision, the court further ruled that the Maui councilmembers
had violated the Sunshine Law by distributing written memoranda among
themselves outside of a duly noticed meeting.'* The Kanahele decision
thus makes it reasonably certain that the courts will apply the palpably
erroneous standard in reviewing OIP’s decisions interpreting the Sunshine
Law and the UIPA.

3. Record on appeal is limited to record presented to OIP

As for the facts of a case, the new law requires OIP, within thirty days of
service of a complaint in an agency’s appeal, to file in the circuit court a
certified copy of the record that it compiled to make its decision and to mail
a copy of the record index to the agency.'*' The law further provides that
“[t]he circuit court’s review shall be limited to the record that was before
the office of information practices when it rendered the decision, unless the
circuit court finds that extraordinary circumstances justify discovery and
admission of additional evidence.”'** The Justification Sheet explained that
“[t]he deferential review standard provided for, together with the general
limitation of confining the court’s review to the record before OIP, will
allow a court to render its decision essentially on the pleadings.”'*
Limiting the record on appeal in this manner also forces the agency to
present its best case to OIP, rather than withholding facts and arguments to
be made before a court in a subsequent appeal. As the House Judiciary

136 See Kanahele, 130 Haw. at 243-48, 307 P.3d at 1189-94. See also Supreme Court
Issues Sunshine Law Opinion, STATE OF HAWAIl OFFICE OF INFO. PRACTICES (Aug. 12,
2013), http://oip.hawaii.gov/whats-new/supreme-court-issues-sunshine-law-opinion/
(summarizing the Kanahele decision).

7" Kanahele, 130 Haw. at 245, 307 P.3d at 1191.

¥ Id. at 248,307 P.3d at 1194.

%% Id. at 260, 307 P.3d at 1206.

140 7

' HAw. REV. STAT. § 92F-43(c) (2012).

142

43 Justification Sheet, supra note 20, at 4.
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Chair Representative Keith-Agaran noted in the House Journal:

As is typical in appeals from administrative decisions, this bill limits the
record in an agency appeal to what was presented to OIP when it rendered its
decision, thus requiring an agency to present its best case to OIP and not rely
upon having a second chance to present new evidence in a judicial appeal.
Only in extraordinary circumstances would the circuit court allow discovery
and admission of additional evidence during an appeal from an OIP
decision."*

In opposing the bill, the Honolulu Mayor’s Office had argued that
limiting the record on appeal was “problematic” because OIP had no
administrative rules covering agency appeals.'” As the City’s Managing
Director argued:

OIP does not have any rules or procedures for agencies to submit evidence,
facts, or arguments in support of their positions. As a result, what the parties
submit, and what OIP considers, for purposes of an OIP advisory opinion is
too random and unreliable to serve as an exclusive record . . . .

Before an agency can be bound by an OIP opinion, and before an agency’s
right to appeal can be restricted, there must be an established procedure
whereby agencies are afforded an opportunity to present information and
argument in support of their position. Rather than legislate deference to OIP
advisory opinions in an appeal to Circuit Court, we believe the proper course
would be for OIP to promulgate rules for a fair and equal administrative
process whereby both individuals and agencies are allowed to present
information and argument to OIP."*

Requiring rules to be in place before the law was enacted, as desired by
the City, would have been placing the proverbial cart before the horse.
Moreover, except for identifying the items that will be provided to the
circuit court as the record on appeal, OIP’s new rules are not necessary to
implement the new law.  Nevertheless, anticipating the need for
administrative rules to govern appeals to OIP before they are decided and
become eligible to be appealed to the court, OIP proposed an effective date
of January 1, 2013 for S.B. 2858."” Immediately after S.B. 2858 was

" H.R.REP. No. 105-12, 26th Leg., Reg. Sess. (2012) (Conference Comm.), reprinted in
2012 HAW. HOUSE J., 823, 825 (written remarks of Representative Gilbert Keith-Agaran).

195 4 Bill for an Act Relating to Open Gov't: Hearing on S.B. 2858 Before the H. Comm.
on Judiciary, 26th Leg., Reg. Sess. (Haw. 2012) (written statements of Douglas S. Chin,
Managing Director, Office of the Mayor, City and County of Honolulu), available at
http://www.capitol.hawaii.gov/session2012/Testimony/SB2858 SD1 TESTIMONY JUD
03-16-12_.pdf.

146 7

7 Justification Sheet, supra note 20; A Bill for an Act Relating to Open Gov’t: Hearing
on S.B. 2858 Before the H. Comm. on Judiciary, 26th Leg., Reg. Sess. (Haw. 2012) (written
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passed with this effective date, OIP reviewed appeals rules that it had
previously drafted and revised the rules to conform to the new law. Upon
completing the Chapter 91 rule-making process, OIP’s administrative rules
were adopted and went into effect on December 31, 2012."*" These rules
are explained in detail in the last part of this article.

4. “Fish or Cut Bait”—Thirty days for agency appeals, or agency is
prevented from challenging an OIP decision requiring record disclosure
under the UIPA

As requested by the League of Women Voters (“League”), the Senate
Judiciary Committee added a thirty-day time limit for an agency to appeal
an OIP decision.'”” At the League’s further request, the House Judiciary
Committee added a provision preventing an agency, which has not time